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Philippe Girard-Foley has received both a civil law and common law education (Paris
Sorbonne, Paris Institute of Political Sciences 'Sciences Po', University of Pennsylvania Law
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The E-commerce law in a nutshell

* Published by the Standing Committee of the
National People’s Congress on 31st August 2018

* Entry into force on 1st January 2019

Its object - According to lawmaker YIN Zhongqing:
* "protect the legal rights and interests of all parties”
* "maintain the market order”
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The official presentation of the Law

* The same wording has been used in its press
release by Xinhua, the official agency, which
adds:

 "The law...requires all e-commerce operators to
fulfil their obligations to protect consumers’ rights
and interests as well as personal information,

intellectual property rights (IPR), cyberspace
security and the environment.”
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Another way of saying it

The Law aims at protecting the consumers:
* against fakes
* against the misuse of their personal information

It protects the IP rights of legitimate manufacturers

It prohibits unfair competition

o There is a very strong IP/fair competition component in the
Law
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The commercial benefits for EU SME's

E-commerce is extremely popular among Chinese
customers for several reasons:

* agccessibility: a distribution network far less
developed than in Europe

* aguthenticity: products sold via e-commerce are
regarded as less likely to be counterfeits

o a regulated e-commerce market benefits the
genuine players
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A huge market, including for European
SME’s

* An oft quoted illustration of this is the "Singles Day” taking
place on 11th November on Alibaba

« In 2017, sales on Alibaba made 22 billion €, involving
140,000 brands and 15 million products

* Attractive for SME’s which don’t have to set up a
distribution network through traditional channels

* but as always, there is a catch...
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The vulnerability of IPR’s starts when the
product is exposed to the public

* Used to be trade fairs: here in Guangzhou
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Also seen at Guangzhou Trade Fair
(patent)
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Up to now, a situation out of control

* Not just fake products on genuine websites but
fake websites !
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The Chinese authorities have put in place a
mechanism to combat counterfeit at trade fairs

* This is the usual way: complaint with the
Industrial Property Office
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A specific mechanism at trade fairs which
has inspired the E-commerce Law

« If a trade fair lasts for more than three days (or if
required by the officials) the organisers must set
up a "Complaint’s Centre”

 The Centre may decide that the counterfeited
goods be removed from the fair, and they must
forward the complaint to the competent
authorities within 24 hours
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The AIC officers (Administration for
Industry and Commerce) are on site

* They collect evidence
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A complaint can be filed quite simply
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A fine can be impose

CHINA IPR
SME HELPDESK

T IETRERERERS B

BIREAR I o) 8 0,57

usAwanan. Gk 2R 4T
BRUEAREN): K5 R
& ,v,;:.’3,-1:‘3,;,1.],;ﬁ(’mb‘ﬁ»hf’ffﬁ%ﬂﬂiv'ﬂi*fA/" .

MAH T AB_L IR AR,
ey ;
2 BEAE s H B L 94T

e ).
SRR 6 F AT REE 1 3% AT
IR R AL B TR T/ TR0 AR i
1. R TIEA52 F R 6O H 40> Zy TR

2 LMFIARL TR E B2 BREAH N A Rk B R EIA

AKE SIS e 4R B A A R (L) A 2 A A SR (0 3 S e R ARAB IO
BT (R BB R RS . T
VA
W
T TR E AR R :

% oML 1

o A;«‘#ﬂ,ﬁ REAR: %ﬁ%}/ M;\ .

EX Ry, — Bk, — @I,
N© 0005793

d on the spot

European
Commission



or there can be a “"cease and desist
agreement” with the counterfeiter
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Now, the new face of commerce is e-
commerce

* The authorities have stepped up to regulate

* this is typical Chinese: they take time, but when
they do, they hit hard

* because they are fully aware that it is in their
interest

* counterfeit may have been a step in the
development of China but that is long gone

* now it stands in the way of China becoming n°1
world-wide power nation
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The E-commerce law is the same
principle applied to an emerging reality

« Is it genuine or a disingenuous way of keeping
foreign sellers away?

* Keep on reading...
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The reality is...

That e-commerce does not just attract counterfeit, it

creates it (or makes it worse) because:

* it flags up the genuine products with counterfeiters
who otherwise would not have known about them
or known enough about them to copy

* it "solves” a big issue for counterfeiters which is
mass distribution - the one that really earns
money
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But it works both ways: risk and
opportunity

This is another similarity with the trade fairs:

* jt attracts the attention of counterfeiters, which is
a negative

* butitis also an "easy” way to spot who are the
counterfeiters for your products
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Why easy ?

* because the counterfeiters do not hide (at a trade
fair they may even file a complaint for
infringement !)
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Much easier than from retail level

* On a e-commerce platform, the counterfeiters
disclose who they are

* that makes them much easier to track all the way
up to the manufacturer than from a dirty shop in a
dark alley

« and it makes the collection of evidence much
easier
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and another side of the reality is...

...that behind the suits...
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...there is still this
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The questions to ask

 Does multimillionaire Mr Jack Ma want this?
Do the Chinese authorities want this ?

 Answer is no, and it is a combination of self-interest
and genuine concern for the people

* S0, my point here is that the new Law will be
enforced, will hit real hard, and mostly Chinese (not
foreigners !) operators

* and my further point to European SME’s is: do not fall
under the hammer out of ignorance of the rules!!!
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The "private” sector

As far as Jack Ma is concerned, the commitment against

counterfeit should be pretty obvious: he may loose “"stores” but
will gain more

A guote from Forbes Magazine:

Jack Ma, the founder and CEO of Alibaba, has entrenched himself in the position that he is an

avid fighter of counterfeits and has repeatedly demanded Beijing to take a hard line towards fakes,

even going as far as to recommend throwing counterfeiters in jail in early 2017. Despite

this, Alibaba's Taobao marketplace has once again been classified by the Office of the United

StateC ¢ RgPRsentatives as a "Notorious Market," a designation for the “ biggegE ropean
SME HELPDESK Commission |
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https://www.cnbc.com/2017/03/07/e-commerce-billionaire-jack-ma-wants-china-to-throw-counterfeiters-in-jail.html
https://ustr.gov/sites/default/files/files/Press/Reports/2017%20Notorious%20Markets%20List%201.11.18.pdf

But about the Chinese authorities ? Are they sincere
when they claim to wish protecting IPR’s ?

10 years ago already, June 2008 in Beijing
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Opinion of the State Council on "Strategy for
PR China in relation to Intellectual Property”

* "Intellectual Property is the basic principle on which to
base the development and use of knowledge
resources”

* "Developed countries rely on innovation as the main
engine of their economic development and use
Intellectual Property to protect their competitive edge”

* "Developing countries should embrace strategic
policies and measures adapted to their own situation
in order to promote their own development”
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Having established...

* ..that the law on E-commerce is not a mere
"gimmick” to fool the West but a real piece of
legislation that will be enforced...

* It is worth taking a look at its content isn’t it ?
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Going straight to the points that matter
Point N°1

* EU SME’s (as well as any other "e-commerce
operators”) fall within the scope of the Law.

* Whether they sell in China as "Operators on Platform
ie they sell goods or provide services through
"Platform Operators” eg Taobao owned by Alibaba

* or they sell or provide through their own website or
other channels which may be social media and
message services eg WeChat and streaming sites eg
Douyin

77
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Point N°2

* As a vendor, you will have to convince the
platform operators that your goods or services
comply with local requirements for personal or
property security, and do not violate the lawful
rights and interests of consumers

* that is because unless they take “"necessary
measures” the platform operator will be jointly
and severally liable vis-a-vis the consumer

CHINA IPR opean
SME HELPDESK o



Point N°3

* Conversely, this is also good news for the
legitimate producer and IP owner

* the platform operator that knows or should know
that a vendor violates the IPR’s of another’s yet
does not take appropriate measures (deleting the
links, stopping transactions) it is jointly and
severally liable with the infringing vendor

 Note: IPR’s of another vendor on the platform not
any IPR owner
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Point N°4

As an operator under the Law you must be prepared:

* to provide “"preliminary evidence” to be included in a
"notice and take-down” notice to the platform
operator

* in the event of counter-notice and request for
reinstatement (which may be false) to take
administrative or court action within 15 days
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Point N°5

Under the new Law, you must:

* obtain a business licence

* register with the tax authorities

* display online the business licence and related
information

The upside of this: discovery of suspicious vendor
information made easier
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Point N°6 - Cybersecurity Law

Article 41, effective since 1st June 2017

Network operators shall abide by the principles of
“lawful, justifiable and necessary” when relating rules
for the collection and use of such personal information,
expressly notifying the purpose, methods and scope of
such collection and use and obtaining the consent of
the person whose information is to be collected
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Cybersecurity Law continued

Article 37

The operator of a key information infrastructure
shall store personal information and important data
wherever collected or generated in the People’s

Republic of China, within the territory of the People’s
Republic of China
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To be taken seriously: non compliance is
a crime

Ninth Amendment to the Criminal Law - new
article 286(a)

It is a crime for network service providers not to
perform their duties relating to the safety of
personal information
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...and not just under the Criminal Law

General Rules of the Civil Law (effective since 1st October
2017)

Natural persons enjoy the right to privacy (article 110)

Any organisations and individuals who need to obtain personal
information of others shall obtain the information according to the
Law and shall ensure the information safety. It is not allowed to
illegally collect, use, process or transfer the personal information
of others. It is illegal to buy and sell, supply or publish the
personal information of others
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Do your homework !

* None of the above means that you should not
allow the basic rules for protection of IPR’s in
China

* With regard to trademark, that means a local ™
registration - not to rely on international
conventions, especially when it comes to asking
the AIC’s for help
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In practice, only a document in Chinese

language and with “chops” will work
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and of course register a "transliteration”
in Chinese

* Quaker Oatmeal did not do it and for the Chinese public it has become “the
old man’s brand” ‘Lao Ren Pai’ (ZAh# )

* Ralph Lauren did not do it and has been nicknamed the horse with three legs
‘San Jiao Ma’ ( =15 )»

«  But McDonald’s did it ‘Mai Dang Lao’ ( Z%i% ),

and so did Coca-Cola ‘Ke Kou Ke Le’ (RJ[OR] R )

~ltis a marketing as well as a legal necessity: if not done, a counterfeiter can
easily rely on the spontaneous or not Chinese name
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or a local patent certificate
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...and register with Customs, it’s free!
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Thank you for your attention
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About us: Helpdesk Free Services

Training Workshops

Enquiry Helpline & Live Webinars
Website & Blog

ASEAN IPR SME Helpdesk

IP Guides &
Newsletters

E-learning &
Business Tools
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Enquiry Helpline - Answer in 3 Working Days

PR one-to-one consultations: E-mail, telephone, face-to-face

First-line advice on China and South-East Asia countries IPR
matters

Confidential
Delivered by China and South-East Asia IPR specialists
Available for EU SMEs and SME intermediaries

Chat with our
Experts now!

China Helpdesk

/T +86(10)8527 5705  \
< E-miail. \\
. question@china-iprhelpdesk.eu ,fi
\ www.ipr-hub.eu | Live Chat fﬁf
\ www.yourlPinsider.eu /
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Free Information and Materials Available

Library of publications:
IP specific guides, incl. patents, trade marks

Industry specific guides, incl. textiles, machinery,
creative industries

Business guides, incl. technology transfer
Country Factsheets, incl. Mainland China, Hong
Kong, Macao, Taiwan and the 10 South-East Asian
countries

Bi-monthly Helpdesk Newsletters
.
Article placement

@ = Topical blog posts
= E-learning modules
7z ' = Infographics
)
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Follow us in Social Media

For latest:
* News
- Developments peLoesk QAT

* Projects
* Activities Channel: Helpdesk TV

* Training Materials o
www.yourlPinsider.eu

& in

] - China IPR SME China
@iprchina
Helpdesk IPR SME
Helpdesk
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